STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JAMES H. BUSCH, )
)
Petitioner, )
)

VS. ) Case No. 04- 3045RX
)
DEPARTMENT OF FI NANCI AL )
SERVI CES, BUREAU OF FI RE )
STANDARDS AND TRAI NI NG, )
)
Respondent , )
)
and )
)
FLORI DA PROFESSI ONAL )
FI REFI GHTERS, | NC. , )
)
| nt er venor. )
)

FI NAL ORDER

A formal hearing was conducted in this case on Novenber 8,
2004, in Pal atka, Florida, before Suzanne F. Hood,
Adm nistrative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Janmes H Busch, pro se
Post O fice Box 1925
Hawt horne, Florida 32640

For Respondent: (Gabriel Mazzeo, Esquire
Departnent of Financial Services,
Division of State Fire Marsha
200 East Gai nes Street
Tal | ahassee, Florida 32399-0340



For Intervenor: Richard A Sicking, Esquire
1313 Ponce de Leon Boul evard,
Suite 300
Coral Gables, Florida 33134

STATEMENT OF THE | SSUE

The issue is whether Florida Adm nistrative Code Rul es 69A-
62. 001, 69A 62.003, 69A-62.006, and 69A 62.007, constitute an
invalid exercise of delegated |egislative authority as defined
in Sections 120.52(8)(d), 120.52(8)(e), and 120.52(8)(f),
Florida Statutes (2004).

PRELI M NARY STATEMENT

On August 30, 2004, Petitioner Janes H Busch (Petitioner)
filed a Petition to Determine the Invalidity of a Rule with the
Division of Adm nistrative Hearings (DOAH). The petition
al | eged that proposed Florida Adm nistrative Code Rule 69A-62
was an invalid exercise of delegated legislative authority.

On Septenber 1, 2004, the undersigned issued a Notice of
Hearing, scheduling the hearing for Cctober 22, 2004.

In a letter dated Septenber 13, 2004, Petitioner requested
that the hearing take place in Palatka, Florida. According to
the letter, Respondent did not object to the request. In an
Amended Notice of Hearing dated Septenber 24, 2004, the |ocation
of the hearing was changed from Tal | ahassee, Florida, to

Pal at ka, Fl ori da.



On Septenber 14, 2004, Respondent Departnent of Financi al
Services, Bureau of Fire Standards and Traini ng (Respondent),
filed a Motion for Carification of Order of Assignnment. The
notion asserted that the instant case involved a challenge to an
exi sting rule under Section 120.56(3), Florida Statutes, as
opposed to a proposed rul e under Section 120.56(2), Florida
Statutes. In an Order dated Septenber 22, 2004, the undersigned
ruled that the instant case would proceed as a challenge to an
exi sting rule.

On Septenber 14, 2004, Florida Professional Firefighters
Inc. filed a Petition for Leave to Intervene. On Septenber 22,
2004, the undersigned i ssued an Order Granting Intervention to
Fl orida Professional Firefighters' Inc. (Intervenor).

On Cctober 11, 2004, Respondent filed an unopposed Motion
for Continuance of Final Hearing. On Cctober 12, 2004, the
undersi gned i ssued an Order Granting Continuance and Re-
Schedul i ng Hearing for Novenber 8, 2004.

On Novenber 4, 2004, the parties filed a joint Pre-hearing
Stipulation. According to the stipulation, Petitioner asserts
that the rules at issue here are invalid exercises of del egated
| egi slative authority as defined in Sections 120.52(8)(d),
120.52(8)(e), and 120.52(8)(f), Florida Statutes (2004).

During the hearing, Petitioner testified on his own behalf

and presented the testinony of two additional w tnesses.



Petitioner offered twenty exhibits that were accepted into
evi dence.

Respondent presented the testinony of two w tnesses.
Respondent offered three exhibits that were accepted into
evi dence.

I ntervenor presented the testinony of two w tnesses.
I ntervenor did not offer any exhibits for adm ssion into the
record as evidence.

The Transcript of the proceeding was filed on Novenber 16,
2004. Petitioner and Respondent filed Proposed Final Orders on
Novenber 29, 2004.

FI NDI NGS OF FACT

1. Petitioner is and, at all tinmes material to this case,
was a volunteer firefighter.

2. The size of the volunteer firefighter population is
dependent on the ability of volunteer fire departnents to
attract and keep volunteers. People are willing to volunteer as
firefighters if the experience is rewarding, training is not
excessive, and conflict is mnimzed. However, the greater
wei ght of the evidence indicates that the subject rules do not
detract fromthe vol unteer experience, inpose excessive
training, or create between conflict between professional and

vol unteer firefighters.



3. Petitioner testified that a reduction in vol unteer
population will result in increased hazards to volunteers and a
reduction in the delivery of services to citizens. This
testinmony is not persuasive for two reasons. First, there is no
persuasive testinony that the subject rules will result in a
reduction of the nunber of volunteer firefighters. Second, the
nost persuasi ve evidence indicates that the subject rules wll
reduce hazards to volunteers without inpairing the delivery of
services to Floridians.

4. Sone | abor unions that represent career firefighters
di scourage their nmenbers fromvolunteering their services with
vol unteer fire departnments. The conpetition between the unions
and the volunteer fire departnents is comonly referred to as
the "turf-war." There is no persuasive evidence that the
subj ect rules contribute to the tension between the two groups
of firefighters.

5. The firefighter |abor unions are usually very active in
the political arena. It is undisputed that the unions support
| egislation that benefits their nenbers. However, the subject
rules were not pronulgated to elimnate or place hardshi ps on
vol unteer fire departnents and volunteer firefighters.

6. The safety needs and concerns of firefighters have
evol ved over tine. Technology has inproved firefighting

equi pnent to such an extent that the greatest threat to



firefighters is fromheart attacks and transportati on accidents.

Neverthel ess, the fact that the subject rules focus on safety

enhancenent at the scene of a fire instead of firefighter

and transportation safety does not render theminvalid.

7.

follows in pertinent part:

(3) Wth respect to 29 C F.R Section
1910. 134(g)(4), the two individuals |ocated
outside the i medi ately dangerous to life
and heal th atnosphere nay be assigned to an
additional role, such as incident commander,
punper operator, engineer, or driver, so

| ong as such individual is able to

i mredi at el y perform assi stance or rescue
activities without jeopardizing the safety
or health of any firefighter working at an
i nci dent .

(a)l. Except as provided in subparagraphs
2., 3., and 4., no firefighter or any other
person under the authority of the
firefighter enployer at the scene of a fire
is permtted to participate in any operation
involving two-in, two-out as one of the two
or nore persons inside the |DLH at nosphere
or as one of the two or nore persons outside
of the I DLH at nosphere unl ess such
firefighter or other person at the scene of
a fireis certified in this state by the
division as a Firefighter | or a Firefighter
1, as established in subsections (1) and
(2) of Rule 69A-37.055, F.A. C. Such training
shal | consist of the training described in
subsection (6) of Rule 69A 37.055, F. A C
This requirenment specifically applies to

vol unteer fire departnments and vol unt eer
firefighters but is also applicable to any
ot her person worki ng under the authority of
the Firefighter Enployer at the scene of a
fire.

heal t h

Florida Adm nistrative Code Rul e 69A-62. 003 provi des as



2.a. A volunteer firefighter who possesses
the State Basic Volunteer certificate
previously issued by the division is exenpt
fromthe Firefighter | and Firefighter I
requi renent in subparagraph 1. The training
enconpassed in the basic vol unteer
certificate in itself may not neet “trained
commensurate to duty” as defined dependi ng
upon duties or tasks assigned or undertaken
in the exclusionary zone.

b. A volunteer firefighter who provides
evi dence of having conpleted curricul um
equi valent to the Florida Firefighter I
course of study as provided in subsection
69A- 37.055(6), F.A.C., prior to January 1,
2004, is exenpt fromthe Firefighter | and
Firefighter 11 requirenment in subparagraph
1., if

(I') The fire chief or other chief

adm nistrative officer of the fire
departnent of which the firefighter is a
menber files wwth the State Fire Marshal
form DFS K4- 1594, “Firefighter | Training
Exenption Application,” which is hereby
adopted and i ncorporated by reference, and

(I'l')y The said formis accepted by the State
Fire Marshal after confirmation of the

evi dence provi ded. Form DFS- K4-1594 may be
obtained by witing the Bureau of Fire

St andards and Training, 11655 Northwest

Gai nesvill e Road, COcala, Florida 34482-1486.

c. Any volunteer exenpted by sub-
subparagraph a.or b. is permtted to take
the Florida Firefighter I exam nation until
Decenber 31, 2005, upon the conpletion and
filing with the division of form DFS K4-
1380, “Firefighter I Training Record,” Rev.
03/ 00, adopted in Rule 69A 37.039, F. A C,
by a Florida certified instructor that
verifies equival ent training and
denonstrati on of conpetency.



8. The above-referenced rule sets forth ways that a
firefighter, trained prior to the current regul ations, may keep
his or her interior-firefighter status w thout becom ng
certified as a Firefighter I or Firefighter Il. The rule wll
not disqualify all previously qualified firefighters as long as
they are "trained comrensurate to duty" for any type of work
they are requested to perform

9. There is no persuasive evidence that Florida
Adm ni strative Code Rule 69A-62.003(3)(a) will cause a reduction
in the nunber of volunteer firefighters due to newy created
adm nistrative hurtles. The rule, which has its basis in safety
enhancenent, clearly is not arbitrary or damaging to the safety
of volunteers.

10. Florida Adm nistrative Code Rule 69A 62.003(3)(a)4.
states as foll ows:

4. Volunteer firefighters having NG S-
130, $ 190, and Standards for Survival
certification by the Florida D vision of
Forestry are pernmitted to participate in
wild land fire suppression w thout the
Firefighter | certification.

11. The above-referenced rule allows a volunteer to fight
wild-land fires without earning Firefighter | certification.

The rule sets forth an exception to the Firefighter |

certification requirenent; it does not nmandate that the NWG



courses are the exclusive neans to qualify as a wild-I|and
firefighter.

12. Florida Adm nistrative Code Rule 69A 62.003(3)4. is
not invalid or arbitrary because it requires volunteers to pass
training courses that are accepted as setting national standards
or because the training courses teach firefighting techniques
that are applicable across the nation as well as Florida.
Petitioner presented no persuasive evidence to the contrary.

13. Florida Adm nistrative Code Rule 69A 62. 006 states as
fol | ows:

69A- 62. 006 Requirements for Recognition as a
Fire Departnent.

(1) To be recognized as an organi zed fire
departnment by the division, conpliance with
the foll owi ng nust be docunent ed:

(a) Capability of providing fire protection
24 hours a day, seven days a week;

(b) Responsibility for response in an area
capabl e of being depicted on a map; and

(c) Staffing with a sufficient nunber of
qualified firefighters who are enpl oyed
full -tinme or part-tinme or serve as

vol unteers and who shall have successfully
conpl eted an approved basic firefighting
course recogni zed by the Bureau of Fire

St andards and Trai ni ng.

(2)(a) A fire departnment shall neet the
requi renents of the Insurance Services
Ofice (I1SO for Class 9 Protection, the
2003 edition, the Fire Suppression Rating
Schedul e, effective February, 2003, which is
her eby adopted and incorporated by reference



and which may be obtained from I nsurance
Services Ofice (1SO, 545 Washi ngton Bl vd.,
Jersey City, NJ 07310-1686 or at
wwv. i so.com If the fire departnment does
not neet the requirenents of this section,
the fire departnent shall submt a plan of
conpl i ance which provides for neeting these
requi rements within 90 days of the date of
subm ssion of the plan.

(b) 1SO nmeasures the najor elenents of a
community’s fire-suppression system and
devel ops a nunerical grade ranging from1l to
10. Cass 1 represents the best public
protection rating and Class 10 indicates no
recogni zed protection.

(c) The requirenments for 1SO 9 may be
obt ai ned at the 1SO website | ocated at
WWW. | SO. com or it may be obtained by
witing to the Division of State Fire
Marshal , Bureau of Fire Standards and
Trai ni ng, 11655 Nort hwest Gai nesville Road,
Ccal a, Florida 34482-1486.

14. Florida Administrative Code Rule 69A 62.006(1)(a) is
not invalid because it requires fire departnments to docunent
their capability of providing fire protection 24 hours a
day/ seven days a week. The requirenent for full-tine
avai lability will provide significant safety enhancenent for the
communities being served. This is true because sone voluntary
fire departnments in rural communities historically have provided
only part-tinme service.

15. There is no persuasive evidence that requiring full-

time fire protection will result in the following: (a) the

creation of a fire-suppression performance standard that is

10



unaut hori zed by law, (b) the closing of sone volunteer fire
departnents; (c) a reduction in services to the public; and (d)
uncorrectable rule-violations; an increase in conflict between
prof essi onal and volunteer firefighters.

16. Florida Adm nistrative Code Rule 69A 62.006(1)(c)
requires that each fire departnent be staffed with a sufficient
nunber of qualified firefighters. The rule is not vague because
it uses the word "sufficient” to determ ne the nunber of
firefighters that are required. One nust read the applicable
rules in their entirety and consider the needs of each comunity
to determ ne adequate staffing. There is no persuasive evidence
that the staffing requirenment fails to establish adequate
standards for determ ning conpliance.

17. Florida Administrative Code Rule 69A 62. 006(2)
requires fire departnents to neet certain requirenents of the
| nsurance Services Ofice (1SO for Class 9 protection. This
requi renent determ nes the m ni num equi pnent that is necessary
to safely fight a structure fire.

18. There is no persuasive evidence that requiring a fire
departnent to provide Cass 9 protection will make it inpossible
to start a new voluntary fire departnment. The rule clearly is
not arbitrary in setting this m ni num standard.

19. Florida Administrative Code Rule 69A 62.007(1) states

as follows in pertinent part:

11



69A- 62. 007 M ni rum Requi renents for Cass 9
Prot ecti on.

(1) To be considered for Class 9
protection, the followng mnimumfacilities
nmust be avail abl e:

(a) Organi zati on:

1. The fire departnment shall be organized
on a permanent basis under applicable state
or local laws. The organi zation shal

i ncl ude one person responsi ble for operation
of the departnent, usually with the title of
chi ef.

2. The fire departnent nust serve an area
with definite boundaries. |If a municipality
is not served by a fire departnent solely
operated by or for the governing body of
that city, the fire departnment providing
such service shall do so under a contract or
resolution. Wen a fire departnment’s
service area involves one or nore
jurisdictions, a contract shall be executed
with each jurisdiction served.

(b) Menbership: The departnent shall have a
sufficient nunber of firefighters/nenbers to
assure the response of at |east 4
firefighters/ nenbers that can assenbl e at
the scene of a fire as contenpl ated by
subsection (1) of Rule 69A 62.003, F. A C.,
to be conpliant with Rul e 69A 62. 003,

F.A.C., the two-in, two-out rule. The fire
chief may be one of the 4 responding
firefighters/ menbers.

20. The above-referenced rule does require fire
departnments to have four "interior-qualified" firefighters at
the scene of a structure fire. The requirenent is necessary to
conply with the longstanding "two-in, two-out” rule. However,

the rule does not preclude a fire departnent fromrelying on

12



mutual -aid fromother fire departnents in order to conply with
the rule. The rule clearly is not vague.

21. Florida Admnistrative Code Rule 69A-62.007(4)(a)
states as follows in relevant part:

(4)(a) The chief of any fire departnent

t hat includes volunteer firefighters shal
annual |y submt a Roster of Vol unteer
Firefighters to the State Fire Marsha
utilizing form DFS-K4- 1581, effective 05/ 04,
whi ch is hereby adopted and incorporated by
reference, no later than June 30 of each
year. Form DFS-K4-1581 nay be obtai ned by
contacting the Division of State Fire

Mar shal , Bureau of Fire Standards and
Trai ni ng, 11655 Northwest Gai nesville Road,
Ccal a, Florida 34482-1486 or at the
division's website | ocated at

http://ww. fldfs.com SFM . The roster shal

i ncl ude:

1. The fire departnent nane,

2. The fire departnent identification
nunber (FDI D),

3. The conplete fire departnent address,

4. The fire departnment contact person,

t el ephone nunber and the fire departnment fax
nunmber, if any,

5. The certification level for each
firefighter reported and, if any equival ency
exenption has been issued, the nunber of
persons for whom such exenption has been

i ssued, and

6. The firefighter certification nunber,
the issue date of the certification, the
status of the certification, i.e., volunteer
or career, and the status of each
firefighter who has been issued an
equi val ency exenption, i.e., volunteer or
career, if any.

22. The above-referenced rule requires the chief of a fire

departnent to submit an annual roster of volunteer firefighters.

13



Petitioner objects to the rule because sone career firefighters
volunteer their off-duty hours with the I ocal volunteer fire
departnent. Career firefighters who al so perform vol unteer work
may do so contrary to their union rules. Publication of the
roster m ght keep sone professional firefighters from

vol unteering their services. Nevertheless, there is no
persuasi ve evidence that |osing sonme specul ati ve nunber of
career/volunteer firefighters will underm ne the safety of
firefighters or the public.

23. The information that the roster contains is a public
record. The information is necessary so that Respondent can
performstatutorily-mndated studies involving injuries to
firefighters. The rule clearly is not arbitrary.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
case pursuant to Sections 120.56(3), Florida Statutes (2004).

25. Petitioner has standing pursuant to Sections
120.56(1)(a) and 120.56(3)(a), Florida Statutes (2004).

26. Petitioner has the burden to prove, by a preponderance
of the evidence, that the subject rules are an invalid exercise
of delegated | egislative authority. See 8§ 120.56(3)(a), Fla.

Stat. (2004).

14



27. Section 120.52(8), Florida Statutes (2004), states as
follows in pertinent part:

(8 "lInvalid exercise of del egated

| egi slative authority" nmeans action which
goes beyond the powers, functions, and
duties delegated by the legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if an one of the follow ng applies:

* k% %

(d) The rule is vague, fails to establish
adequat e standards for agency deci sion, or
vests unbridled discretion in the agency;
(e) The rule is arbitrary or capricious. A
rule is arbitrary if it is not supported by
| ogic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational; or

(f) The rule inposes regulatory costs on
the regul at ed person county or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

28. Section 633.01(1), Florida Statutes (2004), provides
the State Fire Marshal with authority to adopt rules that adhere
to "generally accepted standards of fire safety” and that
"bal ance and tenper the need of the State Fire Marshall to
protect all Floridians fromfire hazards with the social and
econom ¢ i nconveni ences that nay be caused or created by the
rules.” Additionally, Section 633.01(2), Florida Statutes
(2004), provides that the State Fire Marshall has the duty to

"mnimze the loss of life and property in this state due to

15



fire." The subject rules are within the powers, functions, and
duties del egated by the Legislature.

29. Petitioner has not net his burden of proving that the
subject rules are invalid. To the contrary, the greater weight
of the evidence indicates that the chall enged rules do not neet
the definition of an invalid rule as defined in Sections
120.52(8)(d), 120.52(8)(e), and 120.52(8)(f), Florida Statutes
(2004) .

ORDER

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

ORDERED:

That the Petition to Determne the Invalidity of a Rule is
di sm ssed.

DONE AND ORDERED this 9th day of Decenber, 2004, in

Tal | ahassee, Leon County, Florida.

Sieeporre = Nosa)

SUZANNE F. HOOD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 9th day of Decenber, 2004.

COPI ES FURNI SHED,

Janmes Busch
Post O fice Box 1925
Hawt horne, Florida 32640

Ri chard A. Sicking, Esquire

Ri chard A. Sicking, P.A

1313 Ponce de Leon Boul evard, Suite 300
Coral Gables, Florida 33134

Gabri el Mazzeo, Esquire
Departnent of Fi nancial Services,
Dvision of State Fire Marsha
200 East @Gai nes Street

Tal | ahassee, Florida 32399-0333

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet er Dunbar, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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